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A Framework for Regulatory Review: The Business of Establishing the
Environment for Safe Work Environments and An Accountability Mechanism that is
Effective and Efficient

This chapter provides a paradigm shift for workers compensation by proposing a regulatory frame-
work developed from research conducted by the Royal Commission. The logic model begins with a
brief discussion of accountability and moves to an empirically defined regulatory framework based on
the empirical research conducted by the Royal Commission. From there it seeks to re-analyze the regu-
latory review process and policy development program of the WCB within the parameters set by the
framework. The analysis then incorporates other research by the Royal Commission related to the man-
agement of fatalities within the regulatory review process. The analysis seeks to show as well how the
framework should be applied to rehabilitation and ends with a discussion of the performance manage-
ment program and research arm of the WCB. The cycle of accountability is closed by returning to a con-
sideration of the need to integrate these various components through an effective risk management and
quality assurance program.

Throughout this discussion the fundamental elements of organization theory form the organizing
frame of reference. Flaws in organization design and processes in any of the elements can have serious
consequences for the organization, society or for its customers. A number of fundamental questions
must be asked, including:

What is the business of the organization’ What products does it produce? How does it produce
those products? What processes are in place to ensure the quality of those products? Does its quality
assurance processes ensure efficiency, effectiveness and safety in the production process? What mecha
nisms are in place to inform the organization about its performance? Does it have the means to make
decisions to adjust processes (governance, management, production processes, and consumer accep-
tance)?

Governance and Accountability
Perrin and Thoreau define accountability within governance as:
Governance is the structure and processes used to direct or “govern” the affairs of an organization.

It refers to the mechanismsin place for setting the direction and overseeing the management of an orga-
nization so that the organization effectively fulfils its mandate?.

1 The 1994 report of the Toronto Stock Exchange Committee on Corporate Governance in Canada
(commonly known as the Dey Committee) defined “ corporate governance” as the process and struc-
ture used to direct and manage the business and affairs of the corporation with the objective of enhanc-
ing shareholder value, which includes ensuring the financial viability of the business. The process and
structure define the division of power and establish mechanisms for achieving accountability among
shareholders, the board of directors and management. The direction and management of the business
should take into account the impact on other stakehol ders such as employees, customers, suppliersand
communities.

In their report, The Workers' Compensation Board of British Columbia-- Board Governance Review:
Report and Recommendations, Patrick O’ Callaghan, and Judi Korbin define governance as “the pro-
cess and structure used to direct and manage the affairs of an organization ... The structureis created
by the legal and administrative framework within which an organization functions. This includes the
organization’s governing statutes, the articles and by-laws, resolutions of the Board and other policies
and procedures which are adopted by the organization, and community standards. The governance
process refers to the system for decision making used by the parties who are charged with directing
and managing an organization and making the decision-makers accountable.”
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Governance processes are the mechanisms used by the governing body and others involved in the
governance of an organization to perform the function of setting the direction and overseeing the man-
agement of an organization.

These processes include such things as:
* setting strategic direction,
* setting high level and operational policy,

* requiring that al of the functions, systems, controls and mechanisms for ongoing operations
be put in place and maintained,

» monitoring performance of the organization and requiring corrective action where necessary,
and

« fulfilling the duty of accountability to whoever holds the organization accountable.

Accountability is the obligation of one person, entity or group, to account to another person, entity
or group for the responsibilities conferred upon them. Put another way, accountability is the responsibil-
ity of one person to another for the performance of a function entrusted to them.

Often accountability is viewed as simply a requirement to “account” by reporting out, particularly
on financial matters. However, aswill be seen below, it goes beyond reporting to include the concepts of
agreed goals against which performance is reported and consequences or mechanism by which those
responsible can be “held accountable.”

This means that there must be an accountability regime as an integral part of any governance
framework in which the governing body of an organization is accountable to someone for the perfor-
mance of the governance function and, implicitly, for the performance of the organization.

Conceptually, there are four basic elements to such an accountability regime:
» What the organization is accountable for (mandate);
» Who specifically is accountable and to whom;
» What information is provided to determine if performance is acceptable; and,
» Mechanismsto enforce the interests of those holding the organization accountable.

At the most basic level, governance relates to how responsibilities are carried out, whereas
accountability relates to how the organization is held to account for the performance of those responsi-
bilities. The concepts are clearly intertwined and interdependent, both directed to the effective accom-
plishment of a mandate. As highlighted in the 1996 Report of the Auditor General and Deputy
Minister's Council, “accountability must serve to influence governance; accountability is hot an end in
itself.”

In 1995, the Canadian Comprehensive Auditing Foundation (CCAF) introduced a set of six charac-

teristics of effective governing bodies?. The study, which included input from directors and senior man-
agement of large corporations, academics, regulators and auditors, concluded that effective governing
bodies:

1. “Arecomprised of people with the necessary knowledge, ability and commitment to fulfil their
responsibilities
2. Understand their purposes and whose interests they represent

2 The Canadian Comprehensive Auditing Foundation. In Search of Effective Governance. Ottawa,
Ontario: The CCAF; 1994.
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3. Understand the objectives and strategies of the organizations they govern
4. Understand what constitutes reasonabl e information for good governance and obtain it

5. Onceinformed, are prepared to act to ensure that the organization’ s objectives are met and that
performance is satisfactory

6. Fulfil their accountability obligations to those whose interests they represent by reporting of
their organization’s effectiveness.”

The CCAF characteristics are intended to be inter-dependent and their impact on an organization’s
performance depends on the “synergy that is associated with their collective application.” However, the
CCAF cautions that though the principles are common sense and seem simple enough.

“The challenge of having the six principles work ... and work together ... is not to be underesti-
mated.”

While it may seem simplistic to say that those who steer should collectively know where they want
to go, in practice organizational complexity and individual perspectives may make this a challenge.
However without that understanding the organization will drift and confidence with be eroded.

In addition, the organization must understand the strategies that are being taken to meet the objec-
tives. Frequently, the only difference between the success of similar organizations is the manner in
which their strategies are implemented.

The need to be informed about the performance of the organization is paramount. But what consti-
tutes reasonable and necessary information? How can information be obtained in which the governing
body members can have full confidence ... not an easy task. On the one hand, information that is easily
obtained may be of doubtful relevance, and on the other hand, too much information may paralyze the
decision making process.

The governing body itself must define the principles that will guide the information it receives and
play aleadership role in ensuring that the information will be dealt with fairly and with wisdom.

However, having the right people, with the right information does not always add up to effective
governance.

Public confidence is an important part of an organization’ s working capital. Organizations and their
governing bodies that shy away from telling their performance story can easily become suspect in the
eyes of their stakeholders and the people they serve. Confidence is usually maintained if people under-
stand why certain courses of action were taken -- and the consequences -- even if they disagree with the
particular decision.”

Note that the question of information flows associated with governance is the subject of a separate
but related project.

The accountability and performance management framework for the British Columbia public sec-
tor developed jointly by the Office of the Auditor General and the Deputy Ministers’ Council includes
the following elements:

* the establishment of clear objectives by the government and government ministry, agency or
crown corporation;

* the establishment and documentation of effective strategies and plans;

« the alignment of management structures and systems to support the realization of the objec-
tives and the strategies,

* the measurement and reporting of performance and achievement;
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* the existence of consequencesiif objectives and strategies are not met.

Public policy” is the approach taken by government or a public body to deal with an issue that is
fundamental to the objectives and responsibilities of government. This is distinguished from “adminis-
trative policy” which is the more detailed set of rules and procedures through which public policy is

implemented.3

The crucial difference between public policy and administrative policy isthat the former should be
directed at meeting broad social and economic objectives, with a strong public interest flavor and
administrative policy should be intended to implement public policy as efficiently and effectively as
possible. Administrative policy should be, quite appropriately, focused on the convenience and effec-
tiveness of administrators, but should be circumscribed by the public policy that is being implemented.
The public policy, which puts the public interest first, should limit the scope of administrative policy to
ensure that the goals of the public policy are not inadvertently circumvented by its implementation.

Trends in Regulatory Environments

The Fraser Institute’ s recently released report indicated that over the 22 year period between 1975
and 1997, over 100,000 new federal and provincial regulations were passed. The cost of designing and
administering regulations increased from $826.4 million 1973-74 to $1.7 billion in 1995-96. The total
cost of compliance to the private sector went from an estimated $58 billion in 1973-74 to $83.4 billion
in 1995-96. While the Fraser Institute addresses the cost impact of regulations, it did not address the
issue of effectiveness, particularly in the area of occupational health and safety as these apply to the sec-
tor of the economy that is directly applicable to workers' compensation systems. Nevertheless, the
Fraser Ingtitute’ s analysis does pose the question of the economic impact of regulations.

The Office of Technology Assessment did address the question of the methods that the Occupa-
tional Safety and Health administration (OSHA) used to control technology options and the compliance
costs and other regulatory impacts it used to support its major regulatory actions. In the report Guaging
Control Technology and Regulatory Impacts in Occupation Safety and Health: An Appraisal of
OSHA's Analytic Approach, 1995. The findings of this study anticipate the need for implementation
of al the elements identified in the generic regulatory framework discussed below. While OHSA’s
methodology for reviewing regulations were evidence based, they were criticized on severa counts. In
particular they are generally retrospective and not prospective, lack a full Benefits Costs Analysis
(BCA) and do not attempt to examine the potential for inducing technological and economically supe-
rior options for hazard control. The authors of this study lean strongly toward the use of regulations and
do not consider other options to regulations per se. In spite of this, the recommendations of the commit-
tee strongly underscore most of the key elements of the generic framework.

Regulatory Frameworks

A regulatory framework is a structured and organized series of analysesthat determine the need for
regulations or their equivalent, the mechanisms for implementing these legal instruments that are
designed to modify or prevent certain behaviors, and the evaluation of the efficiency and effectiveness
of those instruments in achieving the intended policy objectives.

3 Some prefer a distinction between “policy” and “procedure.” Clearly, all procedure falls within the
author’s definition of administrative policy, but there may be elements of administrative policy which
go beyond procedure to include for example, the values and principles which will be used in exercis-
ing discretion.
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According to the Department of Justice of the Government of Canada:

“Regulations are a form of law, often referred to as delegated or subordinate legisation. They
have the same binding effect as Acts and usually state rules that apply generally, rather than

to specific persons or things.”*

One key finding of this research is that many regulatory bodies do not have an explicit regulatory
framework. It is necessary to examine the process that is followed to develop regulations in order to find

evidence of aframework.

Conference Board of Canada -- A Model for Regulatory Review

The Conference Board of Canada's paper “A Frame-
work and Guiding Principles for Regulatory Review” details
four critical framework elements, two review processes, and
the fundamental principles that should guide any regulatory

review effort. —— Examination of <«
policy goals ‘
The Conference Board of Canada framework consists of 7
four principal elements. They are: Proposal of
 Policy goals -- as a precursor to regulation, it is — policy instruments ]
necessary to articulate policy goals or to define the l
behaviors that are unwanted. e Y
sessment of
 Palicy instruments -- the means by which policy proposed instruments
goals are achieved.
» Policy implementation -- enforcement and com-
pliance programs usually administered by the reg-
ulator or by an agency with delegated authority.
» Evaluation -- the effect of the policy instruments ———
be measured to estimate whether the outcomes %':a“o%ie: tl‘; S'ff’u'::aetr"‘::
match the intentions stated in the policy goals. POy I
\
The way aregulator applies the regulatory framework to implementation of
review a body of regulations is called the process for regula= | > instruments
tory review. The Conference Board presents two types of |
review processes. The first type is called the technica v
approach because it utilizes a logical, problem solving Impact analysis of
approach. It consists of six discrete steps as shown in the pro- implemented instruments
cess flow diagram below. l}
The flow diagram illustrates the dynamic nature of the

process and the interrel ationships among the different steps

The second type regulatory process is more dynamic, as
it considers various social, economic and political forces that
influence the regulatory review process. The dynamic
approach considers the interplay of four fundamental pro-
Cesses:

Technical Approach

l¢ No_ Acceptable

Yes y

End o
process

Source: The Conference Board of Canada

4 A guideto the Making of Federal Acts and Regulations. Government of Canada. Department of Jus-

tice. November 1995. Page 15.
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The political process -- Ultimately, the development of policy goals and the selection of pol-
icy instruments rests within the political dimension. In this political process, various stake-
holders attempt to influence regulatory body to meet their individual needs.

The bureaucratic process -- The bureaucratic process or “regulatory program” involves the
design and implementation of the selected policy instruments.

The analytical process -- This process refers to the evaluation of the proposed policy goals,
policy instruments and implementation processes.

The judicial process -- The judiciary system occasionally plays a role particularly when
stakeholders contest the legitimacy of decisions taken by policy makers or on the interpreta-
tions of rules made by the regulator.

This dynamic process for regulatory review illustrates the need for a high degree of coordination
between the political and bureaucratic processes in order to maintain consistency of government policy
and to support asmoothly functioning public administration system. When policy makers and regulators
make decisions independently from one another, the result is confusion on the part of al those con-
cerned. A weakness of the Conference Board model isthat it does not make room for the multiple levels
of approval that are typical of apolicy development effort.

Guiding Principles

The Conference Board of Canada recommends the application of two different sets of guiding prin-
ciplesin the implementation of policy objectivesin order minimize the costs to society.
Principles for the development and communication of policy goalsinclude:

» Transparency  That the policy objectives are clearly defined and are readily understood by
all stakeholders;

* Relevance That selected policy goals respond to a true socio-economic need;
*Consistency  That policy goals be consistent with other government policies, programs
and objectives.
Principles for the selection and implementation of policy instruments include:

» Transparency That the implementation of policy instruments be clearly established and
understood by all stakeholders,

e Consistency  That policy instruments be coordinated and compatible with other govern-
ment commitments,

» Effectiveness That policy instrument produce the desired outcome;

 Efficiency That selected policy instruments carry the least cost to government, to the
regulator and industry

The Conference Board framework paper provides a conceptual model of a regulatory framework
but is deficient in specific operational details. In an effort to bridge that gap, severa regulators “best
practices” were studied and an enhanced, generic framework was developed. This generic framework is
consistent with the one presented by the Conference Board of Canada. However, the generic framework
offers a greater level of detail which is used to assess the regulatory framework of the BC Worker's
Compensation Board and of other regulators.
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The table presented below shows how the two frameworks complement each other. The Generic
framework, while remaining consistent with the Conference Board model, goes a step beyond and pro-
vides further insight into additional stepsin regulatory review..

Conference Board . .
Framework Generic Framework Sub-elements or regulatory review process steps
Policy Goals Policy Development | Monitoring and data capturing mechanisms to

identify policy sources

Problem / issue definition

Risk management

Policy Instruments Selection of most appropriate policy instrument
Assessing the impact and burden

Conduct public consultation

Policy _ Regulatory Program | Education and training
Implementation Development and Stakeholder communications
Implementation Enforcement and compliance
Penalties and appeal s mechanisms
Evaluation Evaluation Program evaluation
Regulatory evaluation

The Generic Regulatory Framework -- an Accountability Mechanism

The generic framework is not only a method for intervention, but is also an accountability mecha-
nism. The regulatory framework is a series of tools through which a regulator can account to its stake-
holders for the responsibilities that have been conferred upon them.

The adjoining diagram illustrates the generic framework. The diagram shows how the regulator
brings to bear critical questions throughout the regulatory process.
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Policy
Development
——
Program
Development
-
Evaluation

Generic Regulatory Framework

o Evidence of Problems in the Regulatory Environment

* Regulatory Program Feedback (as identified through sentinel events)

* Minister's Intention ¢ Technological Changes

» Government Policy \ / o Stakeholder Dissatisfaction

Ai"*/

Monitor Regulatory <

A > Environment
<€ Is there a potential problem?

Yes

Problem / Issue Definition

Stakeholder Consultations
Stakeholder Communications

--------- ->
<« Is the problem / issue defined?
No Yes
A=~ - F=-=> Risk Management

0k this serious? ,How much?
Y Yes

Decision to
Intervene
(Minister / Cabinet)

«—— Should government intervene?
Yes
Select Policy Instrument
Regulatory or Non-regulatory

Intervention ?

Impact Assessment

What are the c%sts and benefits?

Approval of Alternative
(Minister / Cabinet)

< > Y
’_~.> Training and Education
< Are stakeholders ready to meet the standard?
Yes
€ - » Enforcement and Compliance
) Program
€ Is the Regulator ready to enforce the regulations?
: Wes
* - - - - = === Penalties and Appeals
—— - [% Can the Regulator enforce and collect penalties?
4 *Yes
1
le e e — ~~ =3 Program Evaluation
Is our program working well?

No - What Improven&ents are required?
Yes

Regulatory Effectivenes§

Are the Regulations effective?
What im prover%ents are required?
No

No
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Generic elements of a regulatory framework

The generic framework consists of three basic elements - policy development, regulatory program
and program and regulatory evaluation. Each have anumber of sub-elements. Examination of these sub-
elements is revealing, for they are indicative of alogical thought process which answers fundamental
guestions.

Generic element 1: Policy development

Examination of regulator practices shows that the formulation of policy goals and the selection of
instruments are done amost in a concurrent fashion. This is in contrast to the Conference Board's
framework that separates policy goals and instruments. These sub-element provide some insight to the
thought process that is applied throughout this phase of regulatory development. The sub-elements are
asfollows:

» Monitoring of the regulatory environment. Effective regulators monitor the regulatory envi-
ronment. This monitoring attempts to identify and track “sentinel events’ or events that will
indicate the existence of a problem potentially requiring intervention. This implies that the
regulator has a systematic approach of capturing relevant information and making decisions
on how and when to act upon the information. It is prospective in nature, not retrospective,
and strategically places the regulator in aleadership position capable of preparing a response
before an issue becomes a crisis.

» Problem /Issue definition. Monitoring the regulatory environment may give some prelimi-
nary idea of the nature of the issue or problem. However, the issue or problem may be ill
defined and it may take further research and consultation to define the problem or issue so
that it is manageable.

» Risk Management. This sub-element is borne out of the previous two. A sensible regulator,
when confronted with data that may represent a potential problem seeks to answer severa
guestions such as “What is the risk involved?’; “Who is at risk?’; “Is intervention war-
ranted?’. This risk management approach is typically based on scientific research that
grounds the regulator with relevant evidence that guides the decision making process.

The Canadian Standards Association (CSA) defines risk as “the chance of injury or loss as
defined as a measure of the probability and severity of an adverse effect to health, property,

the environment, or other things of value.”® Risk is the probability of occurrence of an
unforeseen or undesirable event. Risk management refers to the measures that organizations
take to minimize potential consegquences of unwanted events.

The following is adapted from Risk Management: Guidelines for Decision-Makers. A
National Standard of Canada® a publication from the Canadian Standards Association. This
section is presented to clarify some of the broad concepts brought forward in other sections
of thisreport.

5 |dem. Page 4

6 Risk Management: Guidelines for Decision-Makers. A National Standard of Canada. Canadian Stan-
dards Association. Publication number CAN/CSA-Q850-97. October 1997.
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The concept of risk management encompasses several types of
activities. The first series of activities involves risk analysis in order
to identify hazards and estimate the probability and severity of conse-
guences to life, heath and property. The next series of activities
involverisks assessment that evaluate identified risks against the ben-
efits of regulation. The full process of risk management is composed
of six steps, as shown in the adjoining diagram.

Each of these phases includes several steps, especialy the step
of communicating the risk to affected stakeholders.

* I nitiation
 Preliminary Analysis
* Risk Estimation

* Risk Evaluation

* Risk Control

*Action/Monitoring

Risk M anagement Process

1. Thelnitiation stage begins the entire risk management process. This phase includes
 Defining the problem or opportunity associated with the risk issues
» Assigning responsibility within the organization to manage risk
* ldentifying stakeholders and beginning the consultation process

2. ThePreliminary Analysis phase begins the process of analysis to better understand the inherent

risks. This phase includes:

 Defining the scope of the decisions to be made in the risk management process

* |dentifying the specific risk scenarios

 Conducting stakeholder analyses to understand their needs, issues and concerns

3. Risk Estimation is the phase in which frequency and consequences associated with the risk

scenarios are estimated. This phase includes:
 Defining a methodology to measure risk
» Measuring the risk inherent to each scenario

» Measuring the consequences associated with each scenario

4. Risk Evaluation is the phase where the risks estimated in the previous step are evaluated in
terms of needs, concerns and issues from the stakeholder’s perspective. This information will
enable the risk manager to determine whether the risks are within acceptable limits. This phase

includes:

 Estimating the benefits and costs related to each scenario

» Assessing the acceptability of risk for each concerned stakeholder

5. Risk Control involves the development of actions to reduce risk. This phase includes:
* Identifying measures that can be put into place to control risk
» Assessing the stakeholder’ s acceptance of measuresto control risk
» Evaluating the residual risk (risk for which no control measures can be devel oped)

» Assessing the stakeholder’ s acceptance of residual risk

6. Action / Monitoring requires the implementation and monitoring of the actions developed in

the previous phase. This phase includes:
» Developing an implementation plan
* Implementing retained control measures
» Evaluating the overall effectiveness of the plan

10
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Successful regulators are those who have experienced and knowledgeable staff backed by a risk
analysis framework patterned on the guidelines described above. Sound risk management practices are
an essential component of aregulatory framework.

Selection of an appropriate policy instrument. This sub-element is one where the regulator must
develop and select an appropriate response to the identified problem. A policy instrument refers to any
method utilized to implement public policy. There are awide range of policy instruments available, reg-
ulations being one of them. The regulator can respond in one of two ways: develop regulations or rely
on non-regulatory means to change unwanted behavior.

The overal approach and philosophy of the regulating department or agency has a significant
impact on how policy instruments will be selected. If the prevailing organizational culture is rooted in
an attitude that those subjected to regulations act to enhance their own good irrespective of the harm to
others, then the resultant behavior of the regulator will be to pass laws (regulations) in order prescribe
behavior. The other extreme is represented by a “laissez-faire” approach where regulatory mechanisms
are inadeguate or not enforced. Thisis the underlying condition leading up to the Westray disaster.

If the stance of the regulator is that most people act in a reasonable manner, then many more
options to regulation are possible enabling a regulator to accept and implement non-regulatory policy
instruments more readily. This philosophy is based on the following assumptions:

» The objective of intervention is to solve problems; caused by the unacceptable behaviors of
some stakehol ders;

* Interventions (and not necessarily those of government) must be geared towards modifying
undesirable behaviors, or reinforcing those that are desirable;

» Changing behaviors can be accel erated when external forces are recognized and leveraged.
Using these assumptions can have an important effect on the final selection of policy instrument.

At this point in the process, the regulator has a good sense of the problem behaviors and an idea of
the risks involved, and has determined that the problem is of a magnitude requiring intervention. The
following line of inquiry can deepen the level of understanding and potentially lead to better selection of

policy instruments. The line of inquiry follows these questi ons’:

1. Define the specific behaviors that are deemed unacceptable or risky. Identify which stakehold-
ers exhibit this behavior and those which are in a position to assist in changing these undesir-
able behavior.

2. ldentify the contributing factors driving those whose behaviors are undesirable.

3. ldentify which instruments are likely to bring about the best results. Some instruments are
intended to prevent certain behaviors, while others act as incentives to adopting desirable
behaviors. The regulator must consider striking a “balance” between punitive and incentive
instruments.

4. Theregulator must then conduct a comparative analysis of the proposed instruments. The TBS
publication called Assessing Regulatory Alternatives provides an exhaustive analysis of the
relative advantages and disadvantages of awide array of policy instruments. The comparative
analysis must also consider the fact that an optimal solution may involve the combined use of
several policy instruments.

5. Conduct a decision analysis to find the best possible solution. Part of the decision criteria must
be the political acceptability of a policy instrument.

” Thisline of inquiry is adapted from Assessing Regulatory Alternatives. Government of Canada. Trea-
sury Board Secretariat. May 1994.
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A factor that is not considered in the above methodology is stakeholder involvement. More and
more, regulators are turning to stakeholders to jointly define problems, analyze potential solutions and
implement policy instruments. In this approach, it is important to manage stakeholder expectations.
Invariably, some stakeholders get confused about who is the ultimate decision maker. This must be crys-
tal clear from the outset.

Regulations can be classified into several broad categories.

Prescriptive regulations are those that stipulate the product and service specifications and how to
produce these. Prescriptive regulations can take many forms, such as control over the price of a product
and the amount of product a firm can manufacture, or prescription of the attributes and features of a
product. Production processes can also be regulated, for example for environmental or occupational
health and safety concerns. Alternatively, a producer can be required to disclose information about the
harmful attributes of a particular product, for example, through package labeling. Another way to exer-
cise ahigh degree of control is by regulating the entry and exit of a producer into a specific field, such as
the field of broadcasting.

The second category of regulatory policy instrument includes performance-based regulations. This
type of regulation does not stipulate the way a product or serviceisto be produced, but rather states only
the objective or desired outcome.

A third category is “technical” regulations. Technical regulations refer to regulations that are par-
ticular to a discipline or industry and are often technol ogy-specific. Regulations governing the applica-
tion of pesticides, for instance, are often viewed as technical since the application methodology will
vary with the specific compound being applied.

Many reasons are driving regulators to find alternatives to regulations. A major force is the cost to
the regulator to monitor and enforce regulations. Several alternative approaches can be pursued includ-

ing:

O Taxation A cost imposed on individuals and corporations as a way to
moderate behaviors and raise government revenues. Highly
popular with elected officials, much less with the Canadian

public.
O Government A case where a government makes an budgetary expensein a
expenditures specific field. Essentially aredistribution of public funds. A

popular approach among some segments of society, less so to
ministers of finance.

O User fees A charge imposed on the users of a public good. Criticsrefer to
it as atargeted tax. Airport user charges are a good example.
O Government A method by which risk is distributed equitably across society.
insurance
schemes
O Crown Where governments use ownership of companies in sensitive
Corporations sectors to achieve various public policy goals.
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» Analysis of impact and burden. Subsequent to the selection of a means of intervention, an analysisis
required to determine the costs and benefits. This along with risk management requires a rigorous
methodol ogy and approach.

The practice of assessing the impact and burden imposed by regulationsis gaining greater acceptance
inindustrialized countries. Thisisduein part to the fact that it is recognized that regulationsimpose a
burden, or an additional cost, on businesses which is passed on to consumers and workers.

Recent OECD publications8 indicate that there exist awide range of methods to systematically assess
both the negative and positive impacts of proposed and existing regulations. This systematic
approach, often referred to as Regulatory Impact Analysis (RIA), draws out the anticipated costs and
expected benefits of proposed or existing regulations.

There are four main reasons motivating the use of Regulatory Impact Analysis. First, RIA tends to
improve understanding of the real impact of regulatory practices. A second reason is that awell con-
structed RIA integrates multiple policy objectives. The third reason is that RIA tends to impose
greater transparency and consultation upon the regulator. Often, the regulator must enter into a sub-
stantive dialogue with stakeholders in order to define and measure the potential impacts of proposed
regulations. Lastly, and most importantly, RIA improves accountability. Decision-makers must ren-
der accounts or reasons for their decisions in light of the information established through the RIA
process.

The practice of RIA in Canada focuses primarily, but not exclusively, on developing Benefit-Cost
Analyses (BCA). The Canadian experience with regardsto BCA islimited to the federal scene. There
is no evidence of such an approach at the provincial level.

A benefit-cost analysis can be defined as “...an approach used to assess the gains and losses resulting
from a set of alternative actions to help decide whether any of the actions should be undertaken.” 9

The process of developing aBCA is presented below:

1. Identifying and estimating the benefits
* Identify benefits anticipated by the proposed aternative - both direct benefits and indirect
benefits

» Determine who will benefit from the proposed aternative

» Measure the benefits - preferably a quantitative measure - thisinvolves selection of indica-
tors and their evolution over time.

» Compare with existing baseline or the status quo option

2. ldentify and estimating the costs

* |dentify the costs associated with the proposed alternative. A cost is an anticipated conse-
guence that would make somebody worse off.

» Determine who will pay the identified costs

» Measure the costs - preferably a quantitative measure. This involves the selection of indi-
cators and tracking their evolution over time.

» Compare costs with a baseline or against the status quo option.

3. Providing the decision makers with relevant information

8 In particular, Regulatory Impact Analysis. Best Practicesin OECD Countries. Paris: OECD; 1997.
Page 7.

9 Government of Canada. Benefit-Cost Analysis Guide for Regulatory Programs. Ottawa (ON): Trea
sury Board Secretariat, Government of Canada; 1995. Page 4.
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The conclusion of a BCA is generaly the identification of the most appropriate alternative. This
often involves an analysis of the distribution of the benefits and costs.

It must be emphasized that the BCA is a component, although significant one, of a Regulatory
Impact Analysis Statement. The RIAS document acts as a major decision-making tool for elected repre-
sentatives. The RIAS document consists of five parts:

 adescription of the reasons for aregulatory proposal;

 alisting of the alternatives considered to show why the proposed regulations are preferred
over other potential policy instruments;

» an analysis of the benefits and costs to quantify the positive and negative impacts of the pro-
posed regulations;

» asummary of the consultations undertaken throughout the regulatory development process,

 adescription of the compliance and enforcement strategies to support the proposed regula-
tions.

Aswe can see, the RIA, and in particular, the BCA are critical elementswithin aregulatory regime.
These tools impose alevel of analysis on regulators that force them to carefully consider the impacts of
their actions. Furthermore, a RIA program me acts as a guide for decision-making and accountability
and for that reason is a vital component of a regulatory framework.

» Public consultation. Many regulators have seen the advantages of meaningful public consultation.
Regulators are now involving stakeholdersin discussions at al pointsin the policy development pro-
cess, including in the identification of problems, in the assessment of risk, in the selection of instru-
ments (particularly when considering non-regulatory instruments) and in the assessment of impact
and burden.
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This Framework Element...

Seeksto get answerson ...

Qestion(s)

Monitoring and Data Capturing Mechanism to
identify policy sources

Description: The ability and capacity to iden-
tify sources of policy change.

0 How do we know thisis an issue, a concern?

0 What play has this issue / concern had in the
media?

Problem or issue definition

Description: The ability to clearly define a
problem or issue.

What is the behavior causing concern?

What are the boundaries to the problems?
What is the problem, what is not the problem?
Do stakeholders define the problem the same
way?

OoO0ooOofd

Risk Management

Description: The capacity to evaluate the
inherent risk and, from this evaluation, to formu-
late a recommendation of the appropriateness of
government intervention.

Why isthis an issue/ concern?
What are the risks to public safety?
What are the risks to public health?
Is government intervention justified?

[ R

Selection of an appropriate intervention
instrument (considering both regulatory and non-
regulatory instruments)

Description: The ability to select a policy
instrument that is responsive and adaptive to the
issue, to the situation.

|

How can government best intervene, accord-
ing to the criteria of effectiveness, efficiency
and acceptability?

Assessing the potential impact and burden of
the proposed government intervention

Description: Systematic assessment of costs,
benefits imposed by the proposed policy instru-
ment.

[0 Are the proposed policy instrument reason-
able?

O Will the proposed policy instrument cripple
the industry?

0 Will the proposed policy instrument overbur-
den the taxpayer?

0 Can the responsible government department
ensure adequate compliance and enforcement?

Requirement to conduct Public Consultation

Description: The capacity to engage the public
and most affected stakeholdersinto the debate.

O Isthe public informed on thisissue/ concern?

0 What does the public think, generally speak-
ing ?

[0 What is the view of the most affected stake-
holders?

Dewey Evans
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Generic element 2: Regulatory programs

In practice, regulators do not speak in terms of policy implementation, as described in the Confer-
ence Board of Canada framework. Instead, regulators develop, implement and manage multi-dimen-
sional regulatory programs. Although regulatory program elements vary depending on the regulator’'s
exact field, there are some “standard” elementsto aregulatory program. They are:

 Education and training. Often the subject of the training is the standards that must be met as
well as other compliance requirements.

 Stakeholder communications. Stakeholders must be kept abreast of changes to regulations,
implication of judicial decisions, and other developments.

» Enforcement and compliance. Activities of enforcement and compliance usually involve
inspection, assessment, imposition of fines and sometimes the recognition of excellence.

* Penalties and appeals mechanisms.

This Framework Element... Seeksto get answerson ... Question(s)
Education and Training O How will those being regulated educate them-
Description: the capacity to educate and train selves on the requirements of government

those being regulated as a means of assisting intervention?

them in changing behaviors.

Stakeholder Communications O What is. th(_e nature of ongoing stakeholder
Description: The capacity to maintain ongoing communications?
communications with most affected stakeholders | [0 How are stakeholders informed of changes?
and the public.

Enforcement and Compliance Program 0 What standards are those being regulated

Description: The ability to monitor behaviors, expected to uphold?
including identifying those that do not meet the | O What are the regulator’s service standards?
standards and levying fines or other penalties

Penalties and Appeals Mechanisms 0 What are the appeal and redress mechanisms?

Description: The capacity to impose and col- | O Does the regulator have the capacity to collect
lect on penalties and offer some mechanism of or impose the penalties?
redress to those being regulated.

Generic element 3: Evaluation of regulatory programs and regulatory effectiveness

A logical next step in the framework is to review the regulator’s actions and assess whether any
results have been achieved. In practice, regulators dedicate the least amount of resources to this element
of the framework. Two sub-elements are noted:

» Evauation of the regulatory program. The evaluation of regulatory programs is accom-
plished through program evaluation methodology. However, the practice among regulatorsis
not commonplace. Most program evaluations take place in the context of sporadic periodic
review and are not systematic by nature.

» Evauation of the effectiveness of regulations. Evaluating regulatory effectiveness is prac-
ticed by regulators even less than program evaluation. Many regulators will posit that regula-
tory effectiveness is assessed on a continual basis through ongoing monitoring of the
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regulatory environment That should not be dismissed; however, one should not confuse mon-
itoring the environment with the review of regulatory effectiveness.

This Framework Element... Seeksto get answerson ... Question(s)
Program Evaluation O How well does the regulator get the “mes-
Description: The capacity to assesstheregula- | S2J€" out on appropriate standards and com-

tory program activities against a series of criteria pliance issues?

O How many infractions were given?
0 Etc.
Regulatory Evaluation [0 Did the policy instrument achieve the desired
Description: The capacity to assess existing change in behavior(s)?
behaviors against the original policy goals.

Comparative Research of Federal and Provincial Regulatory Frameworks

In the conduct of this research the regulatory frameworks and practices of the federal government
and two British Columbia provincial ministries, specifically the Ministry of Forests and the Ministry of
Health, were assessed. These were compared to the regulatory framework used in the Workers' Com-
pensation Board of British Columbia. All of these programs were assessed using the generic framework.
Details of the findings for the federal programs and two British Columbia provincial ministries may be
found in supporting documents. A comparative summary of the research findings and general conclu-
sions from this comparative analysis are provided below.

General observations

Explicit or explicit regulatory framework

The research demonstrated a sharp contrast in the approaches to regulations and regulatory frame-
works between the federal and provincial programs. At the federal level there is an explicit framework
which operates at two levels. The first level is from an overall government point of view, through the
Government of Canada’ s Regulatory Policy. A second view isfrom the regulatory program level, that is
at the level of specific agencies such as Health Canada. Treasury Board Secretariat exercises its respon-
sibilities by providing departments with clear standards, clear expectations and support in developing
regulations. These selected programs entrench the framework in their respective policy development
guidelines.

While Federal regulatory programs do apply the regulatory framework, there are variations in their
implementation. Several factors influence how the framework is applied, such as stakeholder pressure,
the Minister’ s wishes and the severity of problem or issue. While the analysis showed that the selected
regulatory programs apply the framework, this is indicated only through their documentation. The
report did not deal with the effectiveness of staff in applying the framework.

With regards to accountability, there is a dimension of the regulatory process which cannot be
accurately portrayed in a conceptual regulatory framework. It concerns the multiple levels of approval
required to put a new regulation or policy into place. Inevitably this raises the issues of ministerial
responsibility and the interaction between the political and bureaucratic processes. The fact that major
policies caling for the development of regulations require approval from the Minister and Cabinet
places the accountability squarely on the government in power. The case is not as clear when it comes to
non-regulatory instruments, as a minister may or may not be aware that his or her department isin the
process of developing or implementing new non-regulatory instruments

Dewey Evans 17



At the provincia government level, it is clear that there is no explicit regulatory framework in
place in British Columbia. The same applies at the level of individual ministries. What is apparent at the
ministry level isthe presence of an implicit regulatory framework. In other words, there is neither docu-
mentation nor policy statements with respect to a regulatory framework or the regulatory process. It is
fair to say that Government departments in B.C. loosely follow a framework that is similar to the
generic framework presented in the earlier parts of this report. There are some serious gaps however. As
aresult the applications of the framework and the rigor with which Ministries apply the framework var-
ies greatly.

Roles and responsibilitiesfor regulatory review

On the federal scene, roles and responsibilities on the regulatory review process are relatively clear.
It isthe Treasury Board Secretariat, and therefore the President of the Treasury Board, who is account-
able for the efficiency and effectiveness of the Government's regulation-making process. In turn,
Departments are responsible for the sound management of regulatory programs, and must meet the stan-
dards specified in Regulatory Policy and Regulatory Process Management Standards. In British Colum-
bia, the roles and responsibilities of central agencies like the Crown Corporations Secretariat are not
explicit. It istherefore difficult to ensure consistency in the development of regulations.

Two major consequences are apparent where there are unclear roles and responsibilities and of the
use of an implicit regulatory framework.

The findings listed above have a bearing on the principle of transparency. Transparency is one of
the Conference Board' s guiding principles for regulatory review and was also listed as a criterion used

to assess the WCB' s regulation revi ewl®. A condition necessary for transparency is clarity with regard
to roles and responsihilities, as well as a defined process for regulatory review.

An implicit regulatory framework also makes the principle of accountability difficult to put into
practice. If decision criteria, particularly from a risk management aspect, are implicit, then ensuring
accountability is difficult and perhaps impossible.

The Worker’s Compensation Board of British Columbia

The policy development function at the Worker’s Compensation Board has undergone many trans-
formations over the last several years and is still in evolution. At present, the Policy and Regulation
Development Bureau gives the impression that the policy developed is strictly for regulatory purposes.

This may be misleading as documentation provided by the WCB refers to two distinct processes'?, one
being the Policy and Regulation development process and a second being the Occupational Disease rec-
ognition process. This suggests that the application of policy development may go beyond regulations.
At the very least the linkages between policy development and regulatory review are unclear.

Policy development at the WCB

The Board develops and implements public policy that has important impacts on the social and
economic fabric of the province. For example, by establishing worker health and safety regulations, the
Board essentialy defines how the workplace is to be organized. This can be a significant factor in an
investor’'s decision-making process. The investor will judge whether or not the province's health and
safety regulations are an incentive or adisincentive to investing in abusiness. The Board also sets socia

10 Regulatory Review Process at the WCB of British Columbia. A report submitted by Intersol Consult-
ing Associates to the Royal Commission. October 1997. Page 11.

11 A WCB document provided insight on this matter. The Policy Development Process. A Briefing
Paper. October 28, 1997. Author unknown.
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and health policies in its decisions about which injuries to compensate and how best to rehabilitate
workers. Clearly, the WCB’s policy development has far reaching impacts. From a risk management
perspective, the consequences of the WCB' s policy development process are important.

Monitoring of theregulatory environment

A WCB briefing paper lists a number of ways in which problems and concern can lead to the
development of policy. Among the several examples listed are: the Legislature; members of the worker,
employer, health care or other communities having an interest in the worker's compensation system;
WCB administration in the implementation of programs;, WCB appeals division; and the panel of
administrators. Few details are given on the actual methods utilized to collect, classify and analyze this
information, nor is there evidence of the criteria used to identify significant trends or problems. It is
clear that this approach is very reactive to the regulatory environment. There appears to be little, if any
monitoring system to assist in the identification of issues and problems. In adiscussion paper released in

March of 199812, the WCB proposes the creation of aresearch and program eval uation capability within
the Policy and Regulation Devel opment Bureau.

Given this situation, how does the WCB propose to review its regulations? The WCB’s Strategy

For Ongoing Review!3 sheds some light on this matter. The ongoing review strategy lists regulations
that require further review. These projects are essentially a “mopping up” exercise of the regulatory
review that was concluded with the enactment of the regulationsin the fall of 1997.

What is abundantly apparent is that the WCB’ s ability to monitor the regulatory environment is a
very reactive process. Affected representatives of different interests groups must take on the role of
informing the Board of impending risks. Thisis an indication that there are deficiencies in the monitor-
ing system. The existing data gathering mechanisms do not appear to be geared towards collecting, clas-
sifying and analyzing data that would indicate problems in the regulatory environment. There is no
indication that the WCB monitors its environment for sentinel events - events that are indicative of
problems in the environment. An example of this would be the number, types and circumstances in
which awork related fatality occurred. Coroner’s reports, and Coroner’s Jury recommendations could
be identified as such events. In order to adequately monitor the environment, the WCB must collect
data, identify trends and develop policy, and then, if appropriate, devel op regulations.

Definition of the Problem /I ssue

In aregulatory review process, the definition of problem or issue can be done at several levels. In
the case of occupationa health and safety regulations, problem definition can be done from a global
basis, at the level of the entire body of regulations, or conversely on a more local level, using specific
parts of the regulations.

In the last round of regulation review, the WCB defined problems and priorities through the RAC's
public forum in the fall of 1992. The objective of the forum was described as follows: “To launch the
regulatory review process, the WCB chose to host a series of public fora, the objective of which was to

identify the concerns across a broad range of stakeholders’ 4. The outcome of this initial consultation

12 Worker’s Compensation Board of British Columbia. Proposed Strategy for Ongoing Review of the
Occupational Health & Safety Regulation (Draft). A Draft Policy Advice and Recommendation. Van-
couver (BC): Worker’'s Compensation Board of British Columbia; March 20,1998. Page 14.

13 Proposed Strategy For Ongoing Review. WCB Document. Author unknown. Undated but sent via fax
to Royal Commission staff on October 23, 1997.

14 Regulatory Review Process at the WCB of British Columbia. A report submitted by Intersol Consult-
ing Associates to the Royal Commission. October 1997. Page 27.
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was the identification of some priorities for the development of regulations (in effect it identified policy
development needs). In this particular case, the need to create a new body of regulations to protect
workers from violence in the workplace was
identified as atop priority.

On a more local level, problems must STEPS
also be identified at the level of a specific . .
regulation sections. In the previous review of 1 POI"?V Needs '_deht'f'ed .
regulations, this task was left up to subcom- 2 Outline & Preliminary Analysis
mittee members. Subcommittees had been 3 To Priorities Committee for Direction
e:abhshTzd -to CS(;QS' (_]ll_ir the technlcgl asp?ct r?f 4 Bureau Development and Analysis
the regulations™. The examination of the - -
WCB regulatory review process revealed that 5 Draft PO|IC¥ Prepared/Consultation Undertaken
the methodology utilized by the twenty-plus 6 Bureau Revises Draft
subcommittees was at best inconsistent. “It 7 Draft to SEC (when necessary)
would seem that a structured, disciplined 8 Present to Panel
project management framework and -
approach might have resulted in greater con- 13 E?;td Dt—:;ClsontaI. Revi
sistency in subcommittee output”1®. A typi- 'mprementation Review

cal project management framework seeks
first to identify and set boundaries for the

project, and it is unclear how many of thesub-  \WCB - Policy and Regulations Development Bureau
committees adopted this methodol ogy. Policy and Regulation Development Process

Under the current Policy and Regulation Development Bureau, the process!’ identifies a second
step where an outline and preliminary analysisis conducted. It is at this stage where a policy problem or
issueis defined, however, details are sketchy.

Risk Management

In the 1992-97 regulatory review period, thereis no explicit risk management approach. That is not
to say that risk was not considered throughout the review process. It likely was, but in aimplicit fashion.
The only evidence rests with the fact that the WCB set priorities by staging the review of the OSH Act

into three distinct segmentslS.One or more risk criteria may have been used in determining priorities,
however, thisagain isimplicit. Nor isit clear on what basis these priorities established were established.

Again, under the current Policy and Regulation Development Bureau there is no explicit risk man-
agement approach. It is necessary, lacking specific documentation, to infer that there is some level of
risk assessment performed when establishing regulatory policy priorities. The need for an explicit risk
management framework is vital to ensure consistency of policy decisions. Thisiscritica in light of the
fact that policy priorities are determined in part by committees. These committees include the Policy
Development Consultative Committee, the Occupational Disease Advisory Committee, and the Advi-
sors on Regulation Review. Under such conditions, the absence of a risk management approach
increases the probability of incoherence in regulatory policy. The absence of an explicit risk manage-
ment approach is not unusual when compared to other British Columbia regulators.

15 |bid. Page 31.
16 |bid. Page 31.

17 This process is taken from The Policy Development Process. A Briefing Paper. Internal WCB docu-
ment. October 28, 1997. Author unknown.

18 Regulatory Review Process at the WCB of British Columbia. A report submitted by Intersol Consult-
ing Associates to the Royal Commission. October 1997. Page 6.
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Selection of policy instruments

When it comes to occupational health and safety, regulations appear to be the exclusive means of
intervention. A review of existing literature has turned up very few examples of non-regulatory policy
instruments in this field. Some examples were found of performance based regulations being imple-
mented, although these are a far cry from being a non-regulatory instrument. An American example
cites: “The Department of Labor’'s (DOL) Occupational Safety ad Health Administration (OSHA)
August 1996 revision of its standard protecting approximately 2.3 million workers on scaffolds in the
construction industry provides another example of an effective use of a performance standards. The
final rule establishes performance-based criteria, where possible, to protect employees from scaffold-
related hazards such a falls, faling objects, structural instability, electrocution and overloading.” The
impact of this performance-based approach is clear: “According to estimates, the new standards will
prevent 4,500 injuries and 50 deaths annually, saving construction employers at least $90 million in

annual costs resulting from lost workdays due to scaffold-related injuries’ 19 ¢ appears that the
“default” state for intervention in the field of occupational health and safety is regulations. This may be
due to the fact that market forces have little or no incentive to dedicate resources to protect workers
form hazards and work related illness.

Assessing theimpact of regulations

In other jurisdictions, the assessment of the impact of regulationsis a particularly important step. It
represents the final step before approval on the part of the Minister, and is meant to be an analysis of the
expected benefits and costs associated with the regul atory initiative. The WCB does not conduct impact
assessments of proposed regulatory change.

Many individuals and organizations have expressed concern over industry’s ability to remain com-

petitive under the imposed costs of regulations?’. The adoption of impact assessment as part of the
WCB' s methodology could have positive effects. However regulatory impact assessment is not without
its own challenges. Cost benefit analyses (CBA) often create controversy and are often difficult to
defend. Furthermore, completing CBA's requires a specific skill set.

These challenges, however, are not insurmountable. Many regulators have modified their CBA'sto
focus less on the quantitative analysis and more on the qualitative. In other words, the focusis not on the
numbers but rather a description of the anticipated benefits and expected costs.

Public Consultation

The public consultation process employed by the WCB in its regulatory review process was the
subject of an extensive assessment completed in the fall of 1997 and was included in the Royal Com-
missions Interim Report. However, one additional observation can be made at this time. Many regula-
tors have found it useful to conduct consultations throughout the policy development process and not
just when apolicy isready in afirst draft format. The current policy and regulation development process
shows that consultations take place twice. The first occurs at the time the draft policy is submitted to
committee for direction, and the second when the draft policy is ready for review. This may be insuffi-
cient in some cases.

19 More Benefits, Fewer Burdens. Creating a Regulatory System that Works for the American People.
United States Government. Office of Management and Budget. Office of Information and Regulatory
Affairs. December 1996. Page 8.

20 Author’s personal notes from interviews conducted in the project on assessment of the regulatory
review process. August - October 1997.
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Regulatory Program

A critical part of the framework is the ability of the Regulator to implement the selected policy
instrument. As discussed previously, thisis accomplished through the framework elements of education
and training, enforcement and compliance, stakeholder communications, and penalties and appeals.
This research sought to identify the presence of these program elements in the Worker's Compensation
Board, but they have not been the subject of further analysis and recommendation in this report. The
Royal Commission has previously studied these elements. The results of that research does not need to
be repeated here.

Evaluation of regulatory effectiveness

A regulatory framework isincompleteif it does not seek to evaluate, at regular intervals, regulatory
effectiveness in relation to the initial policy goal. The WCB's overall regulatory policy goals are stated
under the Workers Compensation Act, Section 71 (1). The Act states that the Board may: “...make regu-
lations, whether of general or specia application and which may apply to employers, worker, and all
other persons working in or contributing to the production of an industry within the scope of this part,
for the prevention of injuries and industrial diseasesin employments and places of employment...”

The WCB, in a recent discussion paper indicated that it feels that it can review 5 to 6 different
aspects of the regulations per year, thus reviewing the entire body of regulations every five to six

years?.,

On the subject of evaluating regulatory effectiveness, it is clear that the WCB does not have the
capacity to accomplish thistask. The WCB' s Policy and Regulation Development Bureau is considering
the creation of aresearch and program evaluation capability. Thisfunction is an essential part of the reg-
ulatory process and must be implemented by the Board.

21 Worker's Compensation Board of British Columbia. Proposed Strategy for Ongoing Review of the
Occupational Health & Safety Regulation (Draft). A Draft Policy Advice and Recommendation. Van-
couver (BC): Worker's Compensation Board of British Columbia; March 20,1998. Page 12.
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WCB'’s Regulatory Framework -- Findings and Recommendations

The table below summarizes the above findings of the Board' s regulatory framework relative to the
three major components and sub-elements of the generic framework.

Summary -- Government of British Columbia -- Worker’s Compensation Board

Evaluation

ness

Framework elements and sub-elements Present Findings
Monitoring of environment Yes Reactive and deficient
Problem/Issue definition Yes Inconsistently applied throughout the review
process
Risk management No Asanimplicit criteriain the priority process.
2 Thisis an area of weakness.
€ | Selection of Policy Instrument No Regulations appear as the default policy
instrument
Assessing |mpact No WCB does not assess impact in an explicit
analytical fashion
Public Consultation Yes Part of the regulatory review process
Education & Training Yes WCB Prevention Program
§ Stakeholder Communication Yes WCB Ongoing committee
% Enforcement & Compliance Yes WCB Workplace | nspection Program
= Penalties & Appeals Yes WCB Appeals Division
Program evaluation Yes Program outputs are measured
Evaluation of regulatory effective- No Not done

Several elements within the existing framework require attention on the part of the WCB.

1. Theability to monitor the regulatory environment is an areathat requires attention. The current
approach appearsto be reactive. The WCB' s ability to collect, classify and analyze information
is doubtful. The WCB needs to develop the capacity to monitor its environment for sentinel

events.

2. The process that the WCB uses to define problems and issues is inconsistent. The regulatory
review process must ensure consistency in problem definition at all levels in the regulatory
review process. When the topic concerns new regulations, it is essential that the WCB define
the problem clearly, in concert with stakeholders.

3. Risk management is currently an implicit process at the WCB. Thereis no evidence of a struc-
tured risk management approach. The WCB could draw several advantages and benefits from
adopting a risk management framework within its policy development process.
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4. The WCB’s policy instrument of choice isregulatory intervention. At thistime, the WCB does
not utilize a policy instrument selection methodology. As the WCB attempts to move towards
performance-based regulations it would be wise to implement such a methodol ogy.

5. The WCB currently does not assess the impact of its regulations on businesses, consumers and
government. The WCB could gain some advantages at identifying the true costs and benefits of
existing and proposed regulations.

6. The Policy and Regulation Development process uses consultation processes at the point
where a draft policy is ready for review. There are significant advantages to be had in consult-
ing with stakeholders throughout the policy development process.

7. The WCB does not evaluate the effectiveness of its regulations. The WCB must periodically
evaluate the effectiveness of regulations and use the findings as a means to identify problems
in the environment. Consequently, this initiates the policy development process that can even-
tually lead to amendments in regulations.

8. Asnoted in an earlier section, the regulatory framework is an accountability mechanism. For
the framework to be truly effective, it must become explicit, visible and transparent. It must
become part of the overall methodology of regulation development and review at the Board.

The Management of Fatalities

The occurrence of fatalities among workers must be considered a sentinel event and is therefore a
critical part of the regulatory framework pertaining to the monitoring of the environment by any regula-
tor. In the final report of the inquiry into the Westray mining disaster, The Westray Story: A Predictable
Path to Disaster, Justice Richard details the failure of the government and regulators to effectively mon-
itor the implementation of regulations. The detailed history leading up to the disaster is instructive in
that a series of incidents should have aerted regulators of the failure of the regulatory framework at any
number of steps. Justice Richard points to “attitude” of management, government and regulators as one
of the underlying causes for the failure of the regulatory framework to prevent the disaster.

The Royal Commission conducted research on the WCB’ s management of fatalities within the con-
text of the Board’ s management its regulatory framework. The research shows that this important com-
ponent has a number of significant failings. These are addressed below. In general, however, it is
reasonable to conclude that the organization does not comprehend the importance of this component as
part of its business, lacks reasonable management processes to assure that the technical processes are
operational and lacks sufficient quality assurance standards. There is evidence that the Board is unable
to effectively link sentinel events to areview of its regulations in any meaningful way and is therefore
unable to evaluate the effectiveness of the regulations it produces. Its failure to manage inter-organiza-
tional relationships with the Coroner’s Office and Vital Statistics effectively undermines its ability to
monitor the environment for regulatory or other opportunities to address preventive strategies is also
evident. There are significant intra-organizational gaps in information management that are also appar-
ent. These gaps make it unlikely that the Board is able to take timely and effective action in modifying
regulatory strategies to prevent future occurrences. Information obtained from the cohort study also
demonstrate that information from the adjudication processis also not used to prospectively identify sit-
uations where individuals at risk could be used to prevent future fatalities. The ethical dimensions of
thisfailure are not part of this report, however, they do need to be recognized.

In summary, whether attitude or poor attention to organizational processes, the overall conclusions
are must be that the Board through its failure to be accountable for this component may be setting the
stage for a*“ predictable path to disaster”.

24 Dewey Evans



Appendix 1 — Bibliography

Canadian Standards Association. Risk Management: Guidelines for Decision-Makers, A National
Standard of Canada. Publication number CAN/CSA-Q850-97. Ottawa (ON): Canadian Standards Asso-
ciation; 1997.

Government of British Columbia. Enhancing Accountability for Performance in the British Colum-
bia Public Sector. Vancouver (BC): Government of British Columbia, Office of the Auditor General;
1995.

Government of British Columbia. Enhancing Accountability for Performance: A Framework and
an Implementation Plan. Vancouver (BC): Government of British Columbia, Office of the Auditor Gen-
eral; 1996.

Government of British Columbia. Financial Management Operating Policy. Vancouver (BC): Gov-
ernment of British Columbia, Office of the Comptroller General; 1997.

Government of British Columbia. Crown Corporation Governance Study. Vancouver (BC): Gov-
ernment of British Columbia, Office of the Auditor General; 1997.

Government of Canada. Program Evaluation Methods: Measurement and Attribution of Program
Results. Ottawa (ON): Government of Canada, Public Works and Government Services; 1991.

Government of Canada. Assessing Regulatory Alternatives. Ottawa (ON): Government of Canada,
Treasury Board Secretariat; 1994.

Government of Canada. A guide to the Making of Federal Acts and Regulations. Ottawa (ON):
Government of Canada, Department of Justice; 1995.

Government of Canada. Benefit-Cost Analysis Guide for Regulatory Programs. Ottawa (ON):
Treasury Board Secretariat, Government of Canada; 1995.

Government of Canada. Regulatory Policy 1995. Ottawa (ON): Government of Canada, Treasury
Board Secretariat; 1995.

Government of Canada. Federal Regulatory Process Management Standard Compliance Guide.
Ottawa (ON): Government of Canada, Treasury Board Secretariat; 1996.

Government of Canada. Canadian Aviation Regulations. Ottawa (ON): Government of Canada,
Transport Canada; 1997.

Government of Canada. Food and Drug Act and Regulations. Ottawa (ON): Government of Can-
ada; 1997.

Government of Canada. Policy Development in the Therapeutic Products Program me - A Guide-
line. Ottawa (ON): Government of Canada, Health Canada; 1997.

OECD. Recommendation of the Council of the OECD on Improving the Quality of Government
Regulations. Paris: OECD-PUMA; 1995.

OECD. Regulatory Reform and Innovation. Paris. OECD - Directorate of Science, Technology and
Industry; 1996.

OECD. Regulatory Impact Analysis. Best Practicesin OECD Countries. Paris. OECD; 1997.

Dewey Evans 25



OECD. The OECD Report on Regulatory Reform. Volume 1: Sectoral Studies. Paris: OECD; 1997.

OECD. The OECD Report on Regulatory Reform. Volume 2: Thematic Studies. Paris: OECD;
1997.

Rabeau, Alain. Regulatory Review Process at the WCB of British Columbia. Ottawa (ON): Intersol
Consulting Associates Limited; 1997.

Rest, Kathleen M., Ashford, Nicholas A. Occupational Health and Safety in British Columbia: An
Administrative Inventory of the Prevention Activities of the Worker’'s Compensation Board. Cambridge,
Massachusetts: 1997.

Rhéaume, Gilles. A Framework and Guiding Principles for Regulatory Review. Ottawa (ON): Con-
ference Board of Canada, Report 211-97; 1997.

Royal Commission on Worker’s Compensation of British Columbia. Interim Report of the Roya
Commission on Worker’'s Compensation in British Columbia. Vancouver (BC): Roya Commission on
Worker’s Compensation of British Columbia; 1997.

United States Government. More Benefits, Fewer Burdens. Creating a Regulatory System that
Works for the American People. Washington: Office of Management and Budget, United States Govern-
ment; 1996.

Weinert, Helgard. Regulation and Industrial Competitiveness: A Perspective For Regulatory
Reform. Paris: OECD; 1997.

Worker's Compensation Board of British Columbia. The Policy Development Process. A Briefing
Paper. Vancouver (BC): Worker's Compensation Board of British Columbia; 1997.

Worker's Compensation Board of British Columbia. Proposed Strategy for Ongoing Review of the

Occupational Health & Safety Regulation (Draft). A Draft Policy Advice and Recommendation. Van-
couver (BC): Worker's Compensation Board of British Columbia; March 20,1998.

26 Dewey Evans



ve

86-AON-ZT MaInay Bay 10} ylomawel4\suens

suonesado pjal

$9210 1911SIA ‘IO ‘preog

S93/N0sal

auop 10N ON ‘suolelnosse [euolissajold Ag SOA saonoeld 1sa104 ybnoay L SOA may / ABojopoyiaw Jo ued ON uonenea Alojeinbay
suonelado pjaly S901O 10ISIa ‘JON ‘pleog ssaoo.d
painseaw aJe sindino weibold SOA ‘suoneloosse [euoissajold Ag SOA saonoeld 1sal104 ybnouay SOA Buluueld fenuue Jo ued | SaA uonenjens weiboid
uolrenjens
UOISTAIT S[eaaay 9oM | SO TUAROUSIUN P PR UpNoIgT SoX SoK WeID0Ia O] DUIPIOIJE SOBA | SOA
weiboid JUBWa2I0jJUd
uonoadsu| adedyIOp\ DM | SBA S10103s oW10ads 0] paywi] SOA ainsua suoinelado pjai4 SOA weiboid 01 Buipiodoe sauep |  SIA aoue|ldwo) pue Jusawadiou]
youelg uonResuNwWwo)
s@anwwod Buiobuo goMm | seA SOA siAnsiuin ybnouay SOA Aoljod uoneynsuod Jo Ued | SaA uoiesIuUNWWOoY) Japjoyaxers
suonelado pjaly
welboid uonuanald gOM | SseA umouun é ybnoiys Jusixa panwi| e o SOA welboid Aioreinbay Jo ued | SaA Bulures] pue uoneonp3
swelboid Alore|nbay
ssao0.d
malnal Aloyeinfbal ays Jo ued SOA SUOIIBID0SSE [BUOISSS}0.d SOA SOA inoybnodyl | SaA uoieyNSuU09 2ljgnd
saullapinb
"uolysey [eanAjeue 1o1dxa ue 10 sprepueis ON ‘uonenis saAieniul
ul 1oedwi SSasse Jou saop 9OM ON pa199]|09 32UBPIAS ON ON uo spuadap ‘onewalsAs 10N SOA Jofew Joy pawopad vgD | SoA uapinqg pue 10edw Buissassy
wswnaisul Aoijod jnejap wsiueydaw sauljapinb juaredde saullapinb
ay) se Jeadde suone|nbay ON [ew.loy ou ‘euaid yoduw| SOA ou are alayl ybnoyyy SOA wawdojanap Aoljod Jo LUed |  SaA wawnasul Aoljod jo uonds|es
‘'Ssauxeam Jo
eaJe ue sI sIyl "ssasoid Aioud ABojopoyia
3y} ul euao Jo1dw ue sy ON wisiueyoaw [ewlo} oN SOA pawopad auoN ON wawabeue )siy | SaA awabeuew sy
‘'ssad0.d malnal ayy Inoybnoay) ssa%0.d uawdojanap saulapinb
paljdde Ajpuaisisuoou| SOA umoudun é Aa1jod ybnouay SOA wawdojanap Aoljod Jo ued | SBA uoniuap anssl / wajqold
salouabe
pue spJeoq Jaylo ybnoiyl sisAjeue JUBWIUOIIAUD
1UBI1019p pue anndeay SOA USALIp p[al - puewaq SOA ‘suone)nNsuod paseq anss| ON puai} / suoneynsuod JeIPSN | SaA Aioreinbai jo Buloyuo
]
sbuipui4 | uasaid aouapIng | jussaid 9ouapIAg | wasald aouapIng | uasald wawdojanaqg Aaljod
aoM yijeaH Jo AIISIUIN 1UBWUIBA0D DY $1S9104 JO AIISIUIN 1UBWUIBA0D OF epeue) yijesH

vc

ylomawrel d1BU8D

ueyd aaesredwo) - z xipuaddy

uoday [euld U iomaweld Alojeinbay




	deweyevanstitle.pdf
	Framework for Regulatory Review
	Submitted by Dewey Evans



